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STATEMENT OF ISSUES PRESENTED FOR REVIEW 


Plaintiff-appellants, representing the bus-riding public for 
whom they have secured several judgments requiring D. C. Transit 
to make restitution of past overcharges in its fares, sought the 
appointment of a receiver of D. C. Transit in the District Court. 
The complaint was dismissed on motion. 

The questions presented are: 

1. Does the complaint state a claim for relief? 


2. Is such claim for relief properly addressed to the 
District Court ? 


This case has not previously been before the court. It involves 
however, judgments rendered in Williams v. WMATC, No. 20,200, 
Democratic Central Committee v. WMATC, No. 20,201 and Payne 
v. WMATC, No. 20, 988, and a pending appeal in Democratic Central 


Committee v. WMATC, No. 21,865. 
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BRIEF FOR APPELLANTS 


Jurisdictional Statement 


This is an appeal from:a judgment of the United States District 
Court for the District of Columbia entered October 16, 1969, 
dismissing appellants’ complaint. Notice of Appeal was filed 
November 16, 1969 and in due course this appeal was filed here. 
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REFERENCES TO RULING 
In dismissing the complaint the court entered no oral 


or written opinion. The ruling is embraced in the court's order of 


October 16, 1969, contained in the joint appendix, infra. 


STATEMENT OF THE CASE 

Appelants, representing the bus -riding public in the 
District of Columbia, in which capacity they have secured several 
judgments requiring D. C. Transit to make restitution of past over - 
charges in its fares, sought the appointment of a receiver of D. C. 
Transit System, Inc. in the District Court. 

They alleged that D. C. Transit was unable to meet its 
debts as they matured because it refused to take the necessary steps 
to recover approximately $9,000,000 due from corporate affiliates or 
available by liquidating real estate holdings no longer used in public 
service. This insufficiency of working capital created a constant 
threat to the maintenance of adequate public service and imperiled 
the security of the trust funds held by Transit for the benefit of the 


riding public under the judgments obtained by plaintiffs. 


D. C. Transit moved to dismiss because the complaint 
failed to state a claim against them upon which relief could be granted 


and because the court lacked jurisdiction over the subject matter. 
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Specifically, it argued (1) that jurisdiction of the 
subject matter raised by the complaint rests not in the District 
Court, but is within the exclusive jurisdiction of the Washington 
Metropolitan Area Transit Commission or the United States Court 
of Appeals; (2) that the grounds stated for the appointment of a 
receiver were inadequate, insolvency alone being insuffi cient; 
and (3) that being neither stockholders nor creditors "to a judgment 


definite in amount," plaintiffs had no standing to sue. 


Other parties joined as defendants in the action, either 


because they should have joined as plaintiffs and refused or their 


presence was otherwise necessary if complete relief was to be 


afforded, also moved to dismiss the complaint: 


Division 689, Amalgamated Transit Union, AFL-CIO, 
the exclusive bargaining agents for D. C. Transit bus drivers, whose 


monthly payroll deductions for pension and welfare plans had not been 


paid for many months, and Messrs. Apperson, Gardner and Bierwagen, 


trustees of such funds selected by the union; 
Messrs. Butler, Hatfield and Smith, trustees selected 
by the Company, were never served with process, despite repeated 


attempts throughout the summer. 
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The Washington Metropolitan Area Transit Commission 
(WMATC), the agency established by interstate compact to regulate 
Transit's rates and service, moved to dismiss on the further ground 
that the appointment of a receiver would not in any way alter the 
relationship between the agency and Transit; and 

The District of Columbia also moved to dismiss on the 
ground that it was in no way involved in the relief sought. 

After the filing of several such motions, plaintiff -appellants 
moved to consolidate hearings on the several motions to dismiss 
which had already been filed as well as those which it was expected 
would be filed as soon as service of process was affected on all 
parties. This motion also asked that the court set appropriate dates 
for the briefing and argument of the motions to dismiss. There was 


no objection to this motion. 


‘None of the forgoing motions were heard during the 


summer recess and when they came on for hearing in October, 

the court disregarded the motions to consolidate and to set a 
briefing schedule. Instead, it heard and dismissed the complaint 

on the ground that the complaint failed to state a claim upon which 
relief could be granted, and upon the further ground that plaintiffs 
failed to serve a Statement of Opposing Points and Authorities within 
the period prescribed by Rule 9% of the General Rules of the Court 


or at any time. 


== 
SUMMARY OF ARGUMENT 
Plaintiff-appellants have adequate standing to sue. On 


traditional grounds, they are beneficiaries of an express trust and 


also judgment creditors, notwithstanding the fact that the precise 


amount of the judgment has yet to be fixed. Clark on Receivers, 


3rd Edition, 1958 Section 200, p. 308. They also have standing 


to sue as representatives of the public interest. Ibid. Section 747 (j). 


The District Court is the traditional and proper forum 
in which to seek appointment of a receiver. The Transit Commission 
has no power to grant such relief, and the United States Courts of 
Appeal have exclusive jurisdiction only with respect to review of 
Transit Commission orders. Section 17 of Article XII of the Washington 
Metropolitan Area Transit Regulation Compact, 74 Stat 1031 (1960), 
Section 1-1410 DC Code 1967 Ed. 


The parties defendant, in addition to D. C. Transit, are 
properly joined inasmuch as they too had a right, equal or superior to 
that of plaintiff-appellants, to seek the appointment of a receiver and 
failed to do so. Rule 19 F R Civ Pr; 3 Moore's Federal Practice, 


Sections 19.05, 19.06. 


While it is true that insolvency alone is insufficient reason 
for the appointment of a receiver, and that it is necessary that the 
appointment of a receiver be in aid of other relief, such additional 
reasons are alleged and other relief is sought; namely, the recovery 
on behalf of the Transit System of liquid assets which are necessary 
to the maintenance of public service. The dominant public interest 


involved, therefore, requires the appointment of a receiver. 


Thoroughgood v. Georgetown Water Co. (1910), 9 Del. Ch. 84, 77 A 


720; 9 Del. Ch. 330, 331, 82 A 689; Virginia Petroleum Jobbers 


Association v. FPC, 104 US App DC 106, 109, 259 F2d 921. 


The central point which cuts across all the objections 
raised against the appointment of a receiver is the. obvious 
necessity of protecting the public interest. 


The case which best illustrates this a 1910 Delaware 
Chancery case to appoint a receiver for the Georgetown Water 
Company. Thoroughgood v. Georgetown Water Co., 9 Del. 
Ch. 84, 77 A 720; 9 Del. Ch. 330, 331, 82 A 689. 


In the squeeze between a low net income and trying to 
meet interest payments on its debts, maintenance needs of 
the Water Company had been sacrificed to the point where 
its ability to maintain adequate service was in question. 


A petition by a stockholder -creditor met with most of 
the same objections interposed here. Agreeing that the allega- 
tions with respect to minority stockholder and creditor rights 
were insufficient to warrant appointment of a receiver for a 


public utility, the court went on, 77 A 720, 723: 


In this case the basis of equitable interference 
is not positive mismanagement or fraud causing 
insolvency, but rather neglect of duty by the officers. 
These duties the officers owe (1) to the stockholders 
and creditors of the company as do the officers of 
all corporations and (2) to the community, as the 
representatives of a public service corporation. ... 


As a public service corporation the defendant owed 
duties to the community in view of the rights and 
franchises conferred on it. 


When a corporation organized by private persons 
to erect and operate as a private business enter - 
prise works of general public utility, such as 
railroads, gas and water works, receives aid 
from the public by the grant of valuable franchises, 
or public bounties, or a monopoly, or a delegation 
of the right of eminent domain, the right is subject 
to an implied condition that the company shall 
assume an obligation to fulfill the public purpose 
on account of which the grant was made.... 


It is urged for the complainant that the bill shows 
that the public is likely to suffer by a continuance 

of present conditions, because if repairs now 
necessary are not made the deterioration in the 
efficiency of the plant will reach such a stage 

that it will no longer be operative and the town 

will be without a water supply. If such were the 
allegations of the bill it might be held that officers 

of the company were neglecting their duties to 

the public as well as the stockholders and creditors 
in such a way and to such extent as that the Court of 
Chancery has, independent of any statute, power to 
take its affairs from the hands of the officers and 
administer them, even to the extent of winding up 

its affairs by a sale of the plant, so that other persons 
may serve the community by supplying water with the 
plant. There are authorities which hold that such 
power exists.... 


The bill was amended accordingly and a receiver was 
appointed, 82 A 689, 690: 


.-. There is, under the allegations of the bill, no 
way by which the minority of the directors can 
protect the interest which the public has in the 
maintenance of the efficiency of the water supply - 
ing plant, other than by the intervention of an agent 
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and officer of this court. I should not wait to do 
so until by reason of deterioration the plant be 
disabled, but rather in some guarded way take 
charge of its affairs and require that the income © 
from its operation be applied to such repairs as 
insure its continued operation for the benefit of 
the municipality, even if this involved delay in 
paying in full the interest on the bonds of the 
company, for the private interest must yield 

to the public need. 


We have had so many threats from D. C. Transit to curtail 
public service in recent years — many of which have been carried 


out — that it is now almost a commonplace. The allegations of 


the complaint, speaking as of the summer of 1969, read almost 


like todays headlines: 


A. In early 1967 it unilaterally cut back bus service, saying 
that the refusal of WMATC to grant it a larger fare increase made 
it "impossible to maintain service. " Service was restored only 
after WMATC threatened legal sanctions. 


B. Later in 1967 it unilaterally and without prior notice to 
WMATC breached its express promise to purchase 100 new 
buses annually, again pleading financial difficulties. (WMATC 
Order 773 entered January 26, 1968). / 


C. In 1968 and 1969 it deliberately risked a strike and a com- 
plete cessation of public services rather than pay its admitted 
indebtedness to employee trust funds. Such strike has been only 
temporarily avoided and unless immediate court relief is granted 
will most surely take place. 


And today, as yesterday, and the day before, the threats of 


curtailed public service continue 
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The bus company considered ; 
itting off its Sunday service, | 
‘suburban and late night runs,| 
lore deciding to cut out the’ 
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bus runs in the rush hour, he! 
said. 
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' ission to cut out the rus 
‘hour strvice, so long as b 
still ran at Icast every 19 min-| 
jutes. The transit co.nmission’s 
reguiations perm cancella- 
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in Which the headway is 10 
minutes or less,” Chalk said. 
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lasi week, the bus company 
Climinated around $3 bus ee 
very morning rush hour, ut | 
wr zd er ae ae as neighborhood would be incon- 
service, and eliminated about 45|venicnced more than any othcr, 
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‘a slight increase in morning | In another statement, Chalk 
service, Friday, when the | said the new schedules delivered 
‘company was short only around |to the transit commission yes- 
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The effect of the rush hour 
reduction was to spread the 
lreduction in service “over the 


entire sysicma” so that no single 


ar 
cr 


Chalk | 
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at my | 


no 


mum capacity, have d2cn 
designed to satisfy the normal 
needs of the public for adequate 
service as required by the 
regulations.” 

However, public criticism has 
continued to mount. 

Rep. Gilbert Gude R-Md., sent 
Ch a telegram accusing him 
of cuiting bck rush hou sve 
ite “which has resulled in the 
conpdfiting public being used 2s 
2 unwitting tool to jusiily a 


“proposed fare increase.” 


Thomas E. Paync, president 
of the Metropoliten Citizens 
Advisory Council, urged the 
trensit commission to fine D.C. 
Transit for failing to follow 
posted schedules. oe 

Two days ago the transit 
commission considered going to 
the U.S. District Court for ar 
injunction to force full restora- 
tion of service. After Chalk 
promised to come ia with his 
new schedules, transit cormmis- 
n chairman Edward D. Storm 
said he would postpone consider: 
ation of penalties for D.C. 
Transit while his stuff consid- 
ered the changes. 

The U.S. Court of Appeals late 
Friday gave D.C, Traasit anoth- 
cr Jegal defcat, when it refused 
to consider a company request 
to force a final decision on 
higher fares by Feb. 14. But 
Chalk apparently still hopes for 
a determination by that date. 
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Star Staff Writer 
D.C. /Transit_ System _five| 
months ‘ago was unable Toubey | 
the long-standing regulation re-| 
quiring; purchase of 109 new; 
*|buses every year, transit com-| 
mission officials revealed today | 
as Bel pi down a request} 


f 


that they refuse outright a pro-' 
posed bus ‘fare raise. ml 

The Washington Metropolitan! 
Transit Commission for the past 
several years has ordered thei 
bus company to have the 100 
new air-conditioned buses by 
June 1. 

However, the company said it, 
had an extreme shortage of cash| 
early this year, and thus could) 
jnot find enough money for down 
ipayments on the buses. : 

i Therefore, six days before the 
June 1 deadline, on May 26, the} 
‘bus company filed a request) 
with the transit commission to; 
buy only 25 new buses. 

The bus company said italso, 
wanted to purchase 45 uscd 
buses in good condition and to! 
use 30 reconditioncd buses, 
which would be several years 
old, for rush hour service. 

Harvey M. Spear, attorney for 
D.C. Transit, said the bus com- 
pany had expected to buy the 
new buses and had stated it 
would do this in its application! 
for higher fares filed a year ago. 


$700,000 Loss Cited 


The transit commission in 
January granted the bus compa- 
ny a temporary fare increase, | 
!but the U.S. Court of Appeals: 
a up this request within a few 

ays, 


"a final result, the bus com- { 
pany did not get its higher fares 
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$700,000, Spear said. iby the U.S. Court of Apoeels. 
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Eee started holding de- ;™ission would like to have the 
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fares. a he could not wait for the court 
The Sire as tts first acisions . 
business turn own a request j pare tart 
of the District Democratic Cen-, The _questtom of whether D.C. 
tral Coramittee that the bus TrewSit was filing too many re- 
company’s fare request de“quests for fare Increases could 
turned down immediate! be argued in detail in the hear- 
e trans commission staff)+ 4. Avery said. 
pointed out that the bus compa- | ngS, “avery Sean ass SAS 
ny had not complied with the; The bus company said that the 
longstanding -regulation about! transit commission could pre- 
buying new buses every year, / vent annual requests fer higher 
and questicned whether the com-!fares by granting fare increases 
pany would live up to current! high enough to cover increased 
promises to buy buses if it §0t: operating costs over long pe- 
aS of time. 
D.C. Transit wants in its new 
| proposal to increase fares to 30 
j cents cash with a 5 cent charge 
it\for transfer. The company also 
that one reason why the transit! wants to increase interline fares 
commission approved higher) »arveen the suburbs and the 
fares in the spring was that the| pistrict, The bus company 
bus company promised to buyi wants to increase its present 
the new buses. ~ | charge for tokens from four for 
After hearing D.C. Transit’s/93 cents to four for $1.10 for 
explanation of why it had the | basic rides within the District. 
cash shortage, Avery said that : 
“it docs se¢m a shame that the; 77 
net effect of the court decision | 
was to deprive the public of its ; 
buses.”” : 
For the Democratic committee, 
chairman Tilford E. Dudley had 
asked that D.C. Transit’s re-, 
quest for higher fares, filed on 
Sept. 1, 1967, be thrown out be-, 
cause it came only a few months ; 
after the transit commission ap- 
roved the last increase in bus | 
ares, on March 18, 1967. Dudley | 
also argued that three previous 
bus fare cases, dating back to 
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Star Staif Wrier 
CJ Transit will pay its 3,600 
uring bus users here th 
Operatidg its vehicles as usual. . 
However, the Company still is scheduled to appear tomor- 
tow before the Washington Metropolitan Arca Transit Com- 
mission to explain its Pctition filed Monday claiming it was 
going broke. A eee—Xx—XvXx*“!_l!_—==—=———— 
O. Roy Chalk, president of 
D.C. Transit, called Local 639 of 
the Amalgamated Transit Union 


drivers and mechanics tomor- 
at the company will still be 


he had been to some banks and 
had worked out a compromise to 
“ ‘raise some money on a tempo- 
te yesterday telling the men he rary basis. Chalk has eos 
had arranged financing. Ithat only a fare increase would 
Chalk had said he would not' be enough to Sive his creditors 
be able to pay the men until confidence so they would loan 
id he would} him money. 
¢ D.C. Transit takes in around 
next week. 


2 |3100,000 every day in fares, and 
George rience ae apparently the “one-day lag 
Loca! 629, said the payment ehelped give the firm another 
morrow would avert any trouble; $169,000 with which to operate 
with his members. l Also. the District covernmec 
x rene 30, the Dist government 
Apperson Fad? ween yesterday gave Chall: his No. 
men to ho! general MEMNCTs eraher schoo! bus-fare subsidy 
skip meeting if the Wednesday which came to $122,000 0 

paycay was missed. Today Renna em 
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MAR 21 1969 - 
Fletcher a Bus Union 


Meet.on Fund Crisis 


y J é By CHARLES yun Se y ; 

3 z. EV fay t her — (OME Tie) 

Lea eee of aan the city’s bus Service continued 

today after disclosure shat D.C. Transit had f{diled to pay nearly 

$2-million in pension and health end welfzre payments to the 
jon representing its drivers. 

It was learned that representatives of the Amalgamated 
Transit Union and Deputy Mayor Thomas W. Fletcher met to 
discuss the crisis that could con-, 
ceivably anger union members|or the payments to the pension 
enough to call for a walkout. fund. 

Last week union officials went} George Apperson, president of 
to the District Building to meet/Local 689 of the ATU, said D.C. 
with the mayor and inform him|Transit and its affiliated firm, 
that D.C. Transit, in financial/the Washington, Virginia & 
trouble since the April riots, was}Maryland Coach Co., had been 
some nine months behind in pay-|warned the union would take 
ing funds into the company’s}some action unless something 
employe benefit program. 

A spokesman for D.C. Transit}ments, 

The jon and health and 


running dry. Tre fund has} The company has been falling 

around $18 in it. behind in its payments into the 
Mayor Walter E. Washington|fund since July 1, 1968, one 

reportedly discussed the matter|Source said. 

with O.Roy Chalk, owner of|—————- 

D.C. Transit, who told the may-|” 

or that the company did not 

have enough money to pay the 

benefits. Chalk said that unless)’ 

the company got either subsidies 

or permission to increase fares 

jits employes would have to de- 

cide on either skipping paydays 


/ \was done about the lag in pay- 
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Tn soe Revealed: 


By STEPHEN GREEN 
Star Stafl Wrier : 
riders waiting patiently for their rides to 
n right when they thought their buses weren't 


_ Washington 
work may have 
running. 

A reduction in the maintenance force of D.C. Transit 
System helped bring on an unauthorized sharp drop in bus serv- 
ice this year. 

Revelations of the decline in service due to unrepaired buses, 
along with a temporary shortage ——_____________ 
of drivers, came out yesterday million during the same period 
‘during cross examination of a/in 1964. 

D.C. Transit official ata Wash-| Although he added that the 
ington Metropolitan Area Trans-|company has only 66 fewer me- 
it Commission hearing on a pro-| chanics now than five years ago, 
posed nickel fare increase. commission records show the 
Under questioning by Douglas firm has 407 maintenance work- 
Schneider, commission attorney, ,€=S Dow, Compared with 499 in 
D.C. Transit’s senior vice presi-| 1964. Pressed by Schneider, But- 
dent, J. Godfrey Butler, ac-!ler agreed that the commission’s 
‘knowledged that the number of figure is correct. : 
missed bus runs increased dur-|_ Early this year according to 
ing the first three months of this) Butler, the company also had 
‘year. vacancies for up to 50 drivers, 
Although he did not mention! but he said the last vacancy was 
any figures, commission records’ filled last week. “ z 
show that when the decline in| More efficient repair methods 
service reached its peak in Feb-|¢2abied the company to reduce 
4ruary, about 9 percent of thers maintenance force, according 
average daily schedule: of 1,160/ %9 Butler. He did not specify any 
“blocks” were canceled by theo! these methods, and later in 
company. A “block” is to ee eee) a mee reve- 
‘ fos 1 yould permit the firm to) 
ithree trips made by one bus. {hire more mechanics. ~ 
90 Canceled Daily 


The records, show that at one peer e 
‘point in February, /the number|_ Also according to testimony, 
‘of “blocks” jeanceled by the! Dearly 10 percent of the firm's 
: company reached as high as 90 a| fleet of some 1,200 buses were 
“Gay. og out of service for repairs in 

a ecunnaten with 4.9 percent 


7} ccnp few eeu AC] in 
100) c Teco! enum-| “T don't think ; " 
:ber of daily blocks canceled has tinuing to Beterincaiemae sad. 
powered = aS an average of! ag y 
25, which the commission staff)" Butier also revealed that th 
“considers “normal. firm has not replaced the three 
| However, commission Staff; top men in its research and de- 
Members said normal service) velopment department who have 
‘|resumed only after D.C. Transit/left since 1964. He said the firm 
was threatened informally withjhas not been able to find qual- 
a fine by the commission. fied applicants, 
Butler said that during the! Butler blamed the firm’s fiscal 
first quarter of this year D.C.|troubles_ on high labor costs and 
Transit buses travelled 7.6 mil-|said the only remedy is a fare 
‘|lion miles, compared with 7.5] increase. 
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y STEPHEN GREEN 
Star Staff Writer 
C. Transit System Inc. has 
ind in pay- 
ments to its employes’ pension 
;fund, disrupting relations with 
the bus drivers’ union and rais- 
ing the possibility of a strike. 
' The executive board of Local 
689 of the Amalgamated Transit 
Union plans to meet today to 
discuss what action to take 
,against the financially ailing bus 
iline, which last aes asked for 
an eight cent fare increase. - 
' “We've tolerated this sort pf 
\thing long enough, and ther€ is 
-no reason why {we have to’put up 
with it any ieee cones Ap- 
person, president of the local, 
«Said. 
: “There is only one weapon we 
‘can use,” he added, indicating 
‘the executive board will convene 
,all the drivers to consider the 
possibility of a strike. 


Mortgaged Bus Barns 


Just lest summer, a threat- 
ened strike was averted when 
D.C. Transit President O. Roy 
‘Chalk agreed to mortgage two 
unused car barns to make up 
pension fund payments that had 
-fallen $2.3 million behind, 

After the car barns at 14th and 
'East Capitol Strecis and at 10th 
Street and Michigan Avenue NE 
| were mortgaged, Chalk at first 
| made the $200,000-a-month pen- 
‘sion payments. 
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strike a Possipiity 


But no payrnents were made 
in January or February and the 
bus company, which is suffering 
a low cash flow, has no plans to 
make the payment for this]+ 
month. 

Chalk has asked the Washing- 
ton Metropolitan Area Transit 
Commission for a 40-cent fare 
and a 35-cent interim, “emer- 
gency” fare. He estimtated his 
bus line would-toSe $ million 
during the neXt 12 months under 

fare structure. 


Decision Due Soon 


A decision on the emergency 
fare increase is expected within 
a few days. The present 32-cent 
fare was set by the commission 
in October. 

Since the pension payments 
stopped, the union has sent two 
letters to Chalk asking that they 
be resumed. The second letter 
was mailed last weck. 

“We wrote that our next step 
will be something stronger than 
a letter,” Apperson said. 

One of the extra expenses the 
bus line has had to bear since 
the last fare increase is a new 
contract with the drivers that 
was awarded by an arbitration 
board. 

It will raise the drivers’ hourly ;¢ 
wages by 78 cents to reach $5 an| 
hour over the next three years. 

If a_ strike should occur, it 
probably would spur Congress to 
act on bills authorizing public | 
ownership of the company. 


Od- 


Union Votes 
| Bus Walkout! 
For April 26 | 


By Jack Eisen 

Washington Post Stal! Writer - 
| The bas drivers union voted| 
last night to strike the D.C.|) 
Transit System and its Vir-|' 
ginia subsidiary, the WV&M)? 
Coach Co., on April 26 unless 
the companies make up $1 mil-|‘ 
lion in pension and health fund | 
deficiencies before then. | 
The action averted a threat-| 
ened walkout that could have |‘ 
paralyzed the Washington 
area’s dominant bus network) 
this morning, but appeared to! 
make a stoppage even more| 
Ukely two weeks from now. 


man of WV&M, said such a) 
strike would be illegal and) 
warned that he would seek an 
injunction, if necessary, to) 
head it off. 


George W. Apperson, presi-| 


said a membership resolution| 
adopted by a 16to-1 ratio at) 
a meeting in Constitution Hall) 
last night would forbid the! 
local leadership from calling 
off the strike unless all de 
ficiencies are made up. | 


and on the union’s motivation 
in threatening a strike. 
Most of the union member-| 


“They (the toembers) have 
enough,” Apperson said. 


Apau. /%, 1% 76 


BUS, From Bl ! 


1| ©. Roy Chalk, head of both 
;, Companies, has challenged the 
_ union's figures. j 
A union leader said nothing) 
has yet happened to ease the! 
strike threat. { 


Company's View 


Only a fragment of the com- 
pany’s side was heard at the! 
;opening session of the hear-| 
ings, which resume at 1 p.m.! 
|today. These were the day’s! 
‘principal developments: | 
| © Spear renewed the com-, 
|pany’s plea for immediate ac- 
tion on a stopgap emergency! 
fare of 35 cents, saying it is 
{“touch and go” whetheg the! 
|company can meet both its cur] 
|rent $280,000 obligation to the 
{pension fund and a payroll of 
{more than $600,000 by the end 
lof this week. r| 
| © He disclosed that the com:/ 
| pany has lost money every 
|month since the 32-cent fare 
jwas granted last October: 
| $91,600 in November; $109,700 
| in December; $294,700 in Janu- 
| ary; $269,300 in February, and 
‘$58,900 in March. 
| © The company filed its in- 
jeome statement for 1969, 
showing that it lost $397,500 
| during the year from its| 
j transit operations after the 
payment of interest on debt, 
compared with a loss of $1.7 
million in 1968. Despite a 6.34 
per.cent drop to 116.5 million 
passengers, revenues rose by 
'$44 million and operating ex- 
penses went up by $3.1 mil- 
lion. F 

© Samuel ©. Hatfield, vices 
president and Poatptccee es- 
timated in a company docv- 
ment that losses wil! continue 
and that D.C. Transit must 
pay ae ae more in cash 
y the end of July than it 
take in from fares, x 


Where did the money go? 


The root of Transit’s chronic cash shortage can be seen 

plain enough in allegations of the complaint as well as the records 
of this court: 

ra Since 1958, DC Transit has transferred real estate formerly used 
in Transit operations and having a book value of approximately $4 million 
te an “investment” status on its books. Although it appears to be only 
@ dookeeping entry, the result is a substantial withdrawal of 
investment from pudlic service. Transit's 1967 balance sheet 


showed a net worth of only a little less than $3 million . 


Deducting the $4 million (which has been withdrawn from investment 


in a regulated transportation enterprise and reinvested in an 
unregulated real estate business) leaves a remaining negative investment 
in the transportation business of minus $1 million. This matter 

is more fully explained and developed in the pending petition for 
review of WMATC Order No. 773, Democratic Central Committee v. 

WMATC Bo. 21,865. 

2. In the sane proceeding that led to Order 773, the Commission's 
chief accountant presented an exhibit which showed "dollars spent for 
expenditures which are not considered to be of an operating nature." 

The Commission's chief accountant went on to state 
had the management chosen or seen fit not to make 
these expenditures totaling in excess of $2,000,000 
then these monies would have been available to the 


company to pay their debts, and the company would 
not be in their present cash short position. The 


significant thing about this statement is that to the 
extent these indicated expenditures were made on 
behalf of other related companies and/or officers 

of the company, they represent nothing more and nothing 
less than disguised dividends paid out tex free 

to or on behalf of the respective recipients. (See 
Petitioners Brief in No. 21,865, p. 16.) 


3. The consolidated balance sheet of DC Transit prepared 
by WMATC for the hearings leading to Order 773 shows a net cash 


balance due DC Transit from its affiliated companies of $1.35 million. 


4. Dividends paid by DC Transit since 1960 to its parent 


holding company amount to $1.75 million.2 These dividends 


were paid with full knowledge that revenues during those years, 

upon which such dividends were presumably based, were subject to 
substantial downward revisions if the contentions of public interest 
litigants, including these petitioners, were sustained by the 

courts. This contingency, of which every member of the Trans Caribbean 
corporate family was well aware, has now become fact for the years 
1960, 1961, 1962 and 1963 (Bebchick v. PUC, 115 US Appeals DC 216, 

318 F 2d 187, cert den'd 373 US 913) and also 1963, 1964, 1965 1966 and 
1967 (Williams v. WMATC, No. 20,200; Democratic Central Committee 


v. WMATC No. 20,201; Payne v. WMATC, No. 20,388). 


1. wWMATC Exhibit S-21 in Docket 156 proceedings leading to Order 773. 
For some reason it was inadvertently omitted from the original Joint 
Appendix in No. 21,865 but is included in a supplement. = 


2. pc Exhibit 7c in Docket 156, the proceedings leading to 
Order 773 in joint appendix, Democratic Central Committee v. WMATC, 
No. 21,865. 
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Altogether these four points account for more than 
$9 million in cash which should be available to Transit to solve 
its recurrent financial crises. But itis not interested in 
becoming liquid. It has other uses for its funds within the 
speculative empire of its corporate family. Furthermore, 


repeated threats of curtailing services is good business. It 
leads to fare increases. 


Whose money are we not riding on? 


The briefest analysis of the Williams and Democratic Committee 


cases shows that DC Transit oweS the riding public somewhere between 
$1.5 and 4 million dollars. The certainty of the $1.5 million could not 
be plainer. It is stated at page 97 of the court's opinion: 
Transit is directed to make restitution for all amounts 
collected as a consequence of the fare increase initially 
authorized by Order 245, during the period that Order 
was effective, except that it may retain any portion 


of the excess fares necessary to preserve its earnings 


at the level conceded by the protestants to represent 
@ fare return. 


The footnote (336) inserted at this point reads as follows: 
Protestant's expert recommended a return of 1,167,000, see 


note 47, supra. Evidence in the record suggest that Transit's 


net operating income was 2,133,331 for 1963, 1,127,859 for 1964 
and 975,806 for 1965. 


Furthermore, although emphasis is given to the minimum 1.5 million 
DC Transit owes the riding public, it should not be overlooked that 
it may well owe some $4 million dollars under the cases decided October 8, 
1968, and that it may owe perhaps several millions more under then 


pending eppeals to this court (See Democratic Central Committee v. WMATC, 


No. 21,865.) 


CONCLUSION 


Plaintiff-appellants have been acting as representatives of 


the public interest for many years in seeking to protect this city 
from excessive fares, rate discrimination, and poor service. 

At times — and this seems to be one of those times — 
appellants have been the only parties to come forward and initiate 
the action that is so obviously required. 

As this court said in Virginia Petroleum Jobbers 
Association v. FPC, 104 US App. D.C.106, 109, 259 F2d 921 in 
rejecting a different but closely analogous attempt to prevent 

_ judicial intervention to protect the public interest: 


Parties aggrieved by administrative agency 
orders act as representatives of the public 
interest in seeking judicial review. As it 
is principally the protection of the public 
interest with which we are here concerned, 
no artificial restrictions of the court's 
power to grant equitable relief in the 
furtherance of that interest can be acknowl- 
edged. 


LANDON G. DOWDEY 

S. DAVID LEVY 

NEIL J. COHEN 
2812 Pennsylvania Avenue, N. W. 
Washington, D. C. 20007 
Counsel to Appellants © 
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INDEX 
Docket Entries 
Complaint 
Motions To Dismiss: 
WMATC 
D.C. Transit 


Division 689, Amalgamated 
Transit Union 


District of Columbia 
Motion to Consolidate and 


Opposition to Several 
Motions to Dismiss 


Order [ Dismissing Complaint] 


Notice of Appeal 


CIVIL DOCKET 


UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


April 23, 1969 
April 23, 1969 


April 23, 1969 


May 13, 1969 


May 15, 1969 


May 15, 1969 


May 15, 1969 
May 26, 1969 
May 26, 1969 


June 2, 1969 
June 2, 1969 
June 4, 1969 
June 9, 1969 


July 1, 1969 
Oct. 13, 1969 


Oct. 16, 1969 
Oct, 16, 1969 


Complaint appearance filed 


Summons, copies (9) and copies (9) of Complaint 

issued to defts. #1,2,3,4,5,6,7,8, &10. DA ser.4/24/69 
#2,3,4,5; ser. 5/6/69; 6,7,8 NF 5/13/69;#10 ser.4/24/69 
Summons, (2) copies (3) and copies (3) of complaint issued 
to deft. #9. ser: 4-25-69 


Motion of deft. #10 to dismiss; P&A; c/m 5/13/69 
M.C. Appr. of Hubert B. Pair, George F. Donnell, 
C. Belden White,II. filed 


Motion of deft. #9 to dismiss; P&A; p/s 5/15/69. 
M.C. Appr. of Douglas N. Schneider, Jr. filed 


Motion of deft. #1 to dismiss; P&A; c/m 5/15/69. M.C. 
Appr. of Harvey M. Spear, Manuel J. Davis. filed 


Notice of deft. #1 to take deposition of pltffs. c¢/m 
5/15/69. -filed 


Summons, copies (3) and copies (3) of complaint issued 
defts. #6,7 & 8. NF 6/13/69 


Motion of defts. #2,3,4,5 to dismiss; P&A; c/m 
5/26/69 MC. Appearance of Herman Sternstein. filed 


Statement of Paul R. Cutler in Lieu of Deposition. filed 
Statement of Alfred H. Ward in Lieu of Deposition. filed 
Statement of Paul R. Cutler in Lieu of Deposition publ. filed 


Motion of pitffs. to consolidate and opposition to several 
motions to dismiss; c/m 5/29/69. M.C. filed 


Summons, copies (3) and copies (3) of complaint issued to 
J. Godfrey Butler, Samuel Hatfield and Harry T. Smith 
Ali serv. 7/8/69 


Notice of deft. #1 of settlement; p/s 10-13-69. filed 
Memorandum of order of dismissal (fiat) Sirica, J. 
Proposed order of dismissal (fiat) Sirica, J. 


Oct. 16, 1969 


Nov. 14, 1969 


Dec. 23, 1969 


Dec. 23, 1969 


Order granting motions of D.C.,D.C. Transit 
System, Inc., Wash. Metropolitan Area Transit 
Comm., and Division 689, Amalgamated Transit 
Union, AFL-CIO, et al., to dismiss. (N) Sirica, J. 


Notice of appeal by pltfs from order of 

October 16, 1969; copies mailed to Harvey M. Spear, 
Douglas N. Schneider, Jr., Herman Sternstein and 
Hubert B. Pair; Deposit $5.00 by Dowdey filed 


Record on appeal delivered to U.S.C.A.; deposit 
by Landon G. Dowdey $.95. 


Receipt from U.S.C.A. for original record. filed 


COMPLAINT FOR APPOINTMENT OF A RECEIVER 


1 Plaintiff Democratic Central Committee of the District of 
olumbia is an unincorporated political organization whose members and 
constituents are residents of said District and riders of buses therein. Plain- 
Bruce Terris is chairman of the said Committee, a resident of the 
District of Columbia, and a rider of buses therein. 


Plaintiff Metropolitan Citizens Advisory Council is an unincorporatdd 
council of participants in the various anti-poverty programs in the Washington 
area whose members and constituents include many poor residents of said 
District and riders of buses therein. Charles Wolrich is chairman of said 
council, a resident of the District of Columbia, and a rider of buses therein. 


Plaintiff Citizens Committee for the Transportation Crisis is an 
unincorporated organization directly concerned with all aspects of the present 
portation crisis in the District of Columbia whose members and constitu- 
ents are residents of said District and riders of buses therein. Plaintiff 
ginald H. Booker is chairman of the said Committee, a r< ident of the 
District of Columbia, and a rider of buses therein. 


Plaintiffs Dia Bullock, John P. Carter, Charles L Cassell, Lin - 

ood Chatman, Matthew K. Clarke, Joe L. Gipson, Hubert W. Lechie, Frank 
Speltz, George E. Storey, Chauncey Thomas, William A. Wendt and Johnie 

‘Wilson are residents of the District of Columbia, leaders of various communi 


ganizations, and riders of buses in the said District. Plaintiff Sammie A. 
tt is a resident of Maryland and a rider of buses in Maryland and the 
strict of Columbia. 


All of these plaintiffs bring this action on their own behalf, and on 
half of other persons similarly situated. 


2. Defendant D.C. Transit System, Inc. is 2 corporation engaged 
operating buses in the District of Columbia under a Congressional franchise 
d having its principa) offices in said District. 


3. Other necessary parties, plaintiffs or defendants, joined herein 
e: 
Division 689, Amalgamated Transit Union, AFL-CIO, is an unin- 
orporated labor organization which is the exclusive bargaining agent for bus 
ivers employed by Defendant D.C. Transit System, Inc. and party to certain 
ontracts wherein said bus drivers are beneficiaries of pension, health and 
elfare funds. 


George W. Apperson, Sidney H. Gardner and Walter Bierwagen 
e trustees of said trust selected by the union. 


J. Godfrey Butler, Samuel O, Hatfield, and Harry T. Smith are 
ustees of said trust selected by Defendant D.C. Transit, Inc. 


Washington Metropolitan Area Transit Commission (WMATC) is a 
egulatory agency established by interstate compact with Congressional appro 
hich agency is charged with the regulation of rates and services performed by 

Defendant D.C. Transit, Inc. 


District of Columbia is a municipal corporation exercising the 
erogatives of sovereign in the District of Columbia. 


These parties are joined as defendants in this action either because 


3 


y should have joined as plaintiffs and refused to do so or their presence 
‘ore the Court is or may be necessary if complete relief is to be afforded to 
parties. 


The matter in controversy exceeds, exclusive of interest and costs 
sum of ten thousand dollars. 


4, Pursuant to a judgment of the U.S. Court of Appeals entered 
8, 1969 in Williams et al v. WMATC, No. 20, 200 and Democratic 
entral Committee, et al. v. WMATC, No. 20, 201, Defendant D.C. Transit 
iis required to make restitution to the riding public, represented here by 
tiffs, of all amounts collected under illegal WMATC Orders 245, 563, and 
64 during the years 1963, 1964, 1965, 1966, 1967, over and above the level 
earnings (precisely specified as to amount by the Court) which was conceded 
7 the petitioner protestants to represent a fair return. Restitution was to be 
ected by placing the approximately $1.5 million involved in a court ordered 
reserve or riders fund. The parties were requested to seek agreement as to 
e precise amount (which involves a series of accounting calculations only) 
the details of accomplishment. If no agreement were reached WMATC was 


97-99, see also pp. 40-41, 95). 


This judgment is now final and conclusive, certiorari having been 
ecently denied by the Supreme Court and the mandate delivered to WMATC. 
The judgment is definite as to liability, and while not certain as to amount, can 
Ibe rendered certain by computation. 


5. Pursuant to the same judgment, WMATC was also directed to: 


a. Redetermine the amortization schedule of the acquisition 
adjustment account (which is an offset against depreciation expense) 
and direct D.C. Transit to deposit in the court ordered reserve an 
resulting excess charges. 


4 


b. Reconsider the allocation of deficiencies in depreciation 
reserves and require D.C. Transit to restore to the court ordered 
reserve any excess charges made against the public. 


c. Reconsider its treatment of D. Cc. Transits’ investment tay 
credits, placing any excess tax expense allowance in the court 
ordered reserve. 

The total liability of D.C. Transit to the riding public under these 
aspects of the judgment in No. 20, 200 and 20, 201 may require D.C. Transit 
to deposit an additional $3 million in the court ordered reserve; but, unlike 
that part of the judgment set forth in paragraph 4 hereof, these additional 
liabilities are not, at the present time, fixed or certain. 


6. Some of the plaintiffs herein are also petitioners in Payne, et al 
. WMATC, No. 20,988 also decided by the Court of Appeals on October 8, 
1968. The mandate in said case required WMATC to conduct studies into D.C. 
Transit's rate structure to determine whether fares were discriminating as 
tween various segments of the metropolitan area. Pursuant to this judgment 
April 18, 1969, WMATC assessed D.C. Transit $30, 000 for the costs of 
s study. Further liabilities, fare adjustments, or credits depend on the 
esults of such studies and the discretion of WMATC (Slip opinion, p. 37-38). 


7. Some of the plaintiffs herein are also petitioners in Democratic 
entral Committee et al v. WMATC, No. 21, 865 now pending in the Court of 
ppeals which raises issues as to WMATC Order 773 (entered January 26, 1965 
hich are similar in many respects to those already decided in favor of the 

lic in previous cases. These cases also involve other issues as does 
mocratic Central Committee et al. v. WMATC, No. 22, 450 attacking WMAT' 
Orders 880 entered October 18, 1968. 


8. Plaintiffs, as litigants representing the riding public, have 
onies due them from Defendant D.C. Transit as follows: 


By judgment,fixed as to liability and capable 
of being rendered certain by computation $1.5 millio: 


By judgment, amount to be determined 
by WMATC according to fixed legal standards, 
but not now capable of being rendered certain. 
Estimated liability to public 


Claims presently in litigation, but not 
yet reduced to judgment. Estimated present 
lidility to public 


Total Claims: ; $6.5 milli 


9. The net worth (total assets less total liabilities) of defendant 
.C. Transit at the end of 1967, according to its books, was approximately 
.135 million. In its latest statement filed with WMATC in November, 1968, 
et worth was down to approximately $1.583 million. On April 18, 1969, O. 
Chalk, president of D.C. Transit stated in testimony before a House 
Subcommittee that company surplus has ‘been depleted” down to 
299, which would mean (adding $500, 000 in book value of capital stock) 
net worth amounts only to $944, 299. The date of the surplus figure cited 
Mr. Chalk was not given. Staff experts at WMATC estimate that D.C. 


's present net worth is either already at zero or fast approaching it. 


None of these net worth figures takes into account plaintiff's 
1.5 million judgment nor the additional $5 million in contingent liabilities 


olved in pending litigation. 


10. Defendant D.C. Transit has failed to pay its debts as they 
ature. It has failed to make monthly payments to employee pension plans 
d Health and Welfare funds since August, 1968, and has failed to pay over 
onies withheld by payroll deductions from its employees’ wages since 
ebruary of 1969. Its present indebtedness to such funds is in excess of $1.6 
on as will more fully appear in Civil Action No. 934-69, titled Division 


89, Amalgamated Transit Union, AFL-CIO, etalv. D.C. Transit System, In 
t al filed in this court April 11, 1969. 


On April 18, 1969, O. Roy Chalk, president of D.C. Transit, 
tted in testimony before a House District Subcommittee that the reason 
.C. Transit has failed to pay such debts as they mature is that the company 
financially unable to do so. 


11. In the past when Defendant D.C. Transit has become involved 
real or imagined financial crises it has curtailed or threatened to curtail 
lic service. For example: 
A. In early 1967 it unilaterally cut back bus service, saying 
that the refusal of WMATC to grant it a larger fare increase made 


it "impossible to maintain service." Service was restored only 
after WMATC threatened legal sanctions. 


B. Later in 1967 it unilaterally and without prior notice to 
WMATC breached its express promise to purchase 100 new 


buses annually, again pleading financial difficulties. (WMATC 
Order 773 entered January 26, 1968), 


C. In 1968 and 1969 it deliberately risked a strike and a com 
plete cessation of public services rather than pay its admitted 
indebtedness to employee trust funds. Such strike has been only 
temporarily avoided and unless immediate court relief is granted 
will most surely take place. 

12. The only alternative to an imminent cessation or reduction of 

lic service advanced by the management of D.C. Transit is their hope for 

another fare increase or a Congressional subsidy. According to its president, 
. Roy Chalk, in testimony before a House District Subcommittee April 18, 

1969, D.C. Transit sees another fare increase or a public subsidy as the only 


olutions to its present financial crisis. 


Mr. Chalk also pointed out at the same hearing, however, that a 
er increase in fares might not yield the required increase in income since 
e fare level was at or near the "point of diminishing returns." 


fare increase is highly speculative from several viewpoints: its 
om, its legality, and its efficacy, even if granted, to produce the desired 
esult. Congressional subsidy is, at least in the very immediate future, an 
en more speculative possibility. 


13. More realistic sources of funds to maintain essential public 
8 are as follows: 

A. Debts due D.C. Transit from Trans-Caribbean Airways 
and the twenty some affiliates of this complex holding company 
to which D.C. Transit belongs. The latest consolidated balance 
sheet of D.C. Transit prepared by WMATC is dated May 31, 1967 
(the height of D.C. Transit's most recent financial crisis for which 
data is available). It reflects balances due to and from its 
subsidiaries and corporate affiliates and shows a net cash balance 
due from affiliates of $1.35 million. - 

B. Dividends paid by D.C. Transit since 1960 to its parent 


This analysis agrees with testimony of George Avery, chairman of 
» before the same subcommittee on April 3, 1969 wherein he pointed 
that recent fare increases had caused such a reduction in ridership as to 
' "self-defeating. " 
In any event, the hope for a solution to its financial crisis by a 


holding company amounting to $1.75 million (plus interest from 
date of payment). These dividends were paid with full knowledge 
that revenues during those years, upon which such dividends were 
presumably based, were subject to substantial downward revisions 
if the contentions of public interest litigants, including plaintiffs 
here, were sustained by the courts. This contingency, of which 
every member of the Trans Caribbean corporate family was 

well aware, has now become fact for the years 1960, 1961, 1962 anc 
1963 (Bebchick v. PUC, 115 U.S. App D.C. 216, 318 F 2d 187, 
cert. den'd 373 U.S. 913) 1963, 1964, 1965, 1966 and 1967 
(Williams v. WMATC, No. 20, 200; Democratic Central Committee 
vy. WMATC No. 20, 201; Payne v. WMATC, No. 20, 988, set forth 
in paragraphs 4, 5, and 6 of this complaint). Revenues for 1968 
and 1969 are subject to revision in litigation now pending as 
described in paragraph 7 of this complaint. 


{ 

C. Sale of D.C. Transit's land and other business investmenis 
held in wholly owned subsidiaries. These properties were once 
used in Transit operations and the public was charged for their | 
depreciation and paid a fair return for their acquisition and use. 
They are no longer used or useful in bus operations, but they have 
not been sold or otherwise disposed of in any arms-length trans- 
action which would establish their true remaining value. A sale 
of these properties on the open market will show that they were ove 
depreciated while in public service; and that the book value for whic 
they were transferred to D.C. Transit subsidiaries does not fairly 
represent their true value. 

An arms-length sale in excess of the book value would inure 
to the rate payer in the same way as under accruals of depreciation 
may, in proper circumstances, be charged against rate payers. 
(Williams v. WMATC; No. 20, 200, Democratic Central Committee, 
No. 20, 201, Slip opinion pp. 51-62). 

The amount by which these properties exceed their book value 
has been variously estimated. 

In his testimony before the House District Subcommittee on 
April 18, 1969, Mr. O. Roy Chalk, president of D.C. Transit, 
stated that the real value of D.C. Transit's assets is $75 million 


whereas the book value of its assets is only a little over $40 
million, indicating that land appreciation may account for as 
much as $35 million. 
More conservative estimates based on tax appraisals indicate 
that the excess of real value over book value is approximately 
$5 million as to real estate no longer used in bus operations, and 
an additional $2 million as to property still used in bus operations. 
The real value, which can only be established by an arms- 
length sale, lies somewhere between these high and low estimates. 
But in any event, the resulting benefit belongs to the public. 


D. Internal economies, accurate cost accounting, and 
restructuring of fares to reflect actual costs of operation. 

In Payne v. WMATC No. 20, 988 it appeared (n. 70, p. 25 of the 
Slip opinion) that Transit operations in Maryland yielded a cash 
loss of 18 cents per mile while service in the District of Columbia 
earned a net cash profit of 16 cents per mile. The company and 
the Commission, over these plaintiffs objections, failed to make 
any further analysis of these facts or to inquire into their signi- 
ficance for rate making and service. As noted in paragraph 6 of 
this complaint such a study, after many months delay, is finally 
underway. 


14. Recourse to the remedies for maintaining public service and 
inccountability outlines in paragraph 13 of this complaint will not be resorted 
ise by the present management of Defendant D.C. Transit. 


Remedies A and B would have to be enforced against other member 
pf the holding company of which D.C. Transit is a wholly owned subsidiary. 


y is to furnish ready cash to sustain other long term investments in real 
pstate, radio, television, etc. In 1967, for example, D.C. Transit furnished 
ynore than fifty six per cent of total revenues for the entire holding company. 
wn recent years Trans Caribbean as a whole has been operating at a loss (Net 
poss for 1966: $1.4 million; net loss for 1967 $3. 4 million; 9 months ending 
eptember 30, 1968, $1.1 million). 
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For similar reasons, that is to maintain the holding company's 
verall real estate speculative position, present management of D.C. Transit 
8 not likely to resort to remedy C. 

Such economies as may be achieved by remedy D have been obtaine 
y after litigation by independent parties seeking to vindicate public interest. 


It would seem therefore that only by suit brought by an independent 
eceiver can the rights of creditors, and the rights of the public to continuing 
d reliable bus service be obtained. 


WHEREFORE, plaintiffs pray: 


1, That the court appoint a receiver of the defendant D.C. Transit 
stem, Inc. with plenary powers to manage said company and to enforce all 
its rights against its corporate parents in the holding company to which it 
longs and to sell such properties of its non-operating subsidiaries as may be 
ecessary to assure adequate working capital and maintenance of public service 


2. Such other and further relief as to the court may seem just and 


DOWDEY, LEVY AND COHEN 


oy 
— G. Dowdey 


2812 Pennsylvania Avenue, N. 
Washington, D.C. 20007 
965-1144 


the District of Columbia, ss: 


Bruce Terris, being first duly sworn according to 1aw, deposes 
d says that he has read the foregoing Complaint for the Appointment of 
eiver and that the matters and things therein stated are true to the best of 
knowledge and belief. 


Shoe Térris 


Subscribed and sworn to before me this _ day of April, 1969. 


Har Public 


The defendant Washington Metropolitan Area Transit 
Commission (WMATC) moves the court as follows: 

1. To dismiss the action against WMATC because 
the complaint fails to state a claim against the WMATC upon 
which relief can be granted. 

2. To dismiss the action against WMATC on the ground 
that the court lacks jurisdiction because the matters in the 
complaint relating to WMATC are solely within the jurisdiction 


of the United States Court of Appeals. 


Defendant D.C. Transit System, Inc. moves this Court 
to dismiss the action herein both because the complaint fails 
to state a claim against defendant D. C. Transit. System, Inc. 


upon which relief can be granted and/or because the Court 


lacks jurisdiction over the subject matter in this action. 


Defendants, Division 689, Amalgamated Transit Union, 
APL-CIO, George W. Apperson, Sidney H. Gardner, and Walter 
Bierwagen respectfully move the Court to dismiss this action 
because the Complaint fails to state a claim against Defendants, 
Division 689, Amalgamated Transit Union, AFL-CIO, George W. 
Apperson, Sidney H. Gardner, and Walter Bierwagen,upon which 


relief can be granted. 
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Defendant District of Columbia moves the Court to dismiss the 
complaint as to it on the ground that the complaint fails to state a 
claim aguinat the District of Columbie qpon which relieficantbe 
granted. 


MOTION TO CONSOLIDATE AND OPPOSITION TO SEVERAL 
MOTIONS TO DISMISS. 


Plaintiffs have received motions to dismiss the complaint in the 


above entitled cause as follows: 


Motion to dismiss of D.C. Transit, 

Motion to dismiss of Division 689, Amalgamated Transit Union, AFL- 
CIO and Messieurs Apperson, Gardner and Bierwagen, 

Motion to dismiss of Washington Metropolitan Ares Transit Commissio 


Motion to dismiss of the District of Columbia. 


Plaintiffs anticipate that motions to dismiss will be filed by defendants 


. Hatfield and Smyth, officers of D.C. Transit, as soon as they are served with 


process. 


All of these motions to dismiss are interrelated and plaintiffs would 


: expect to file a single brief in opposition to all of these motions. 


WHEREFORE, plaintiffs request the Court to consolidate for hearing, 


‘ briefing and arguing all of the several motions to dismiss herein and to set an 


, appropriate date for hearing and for filing of briefs herein. 
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ORDER 


This cause came on to be heard on October 7, 1969 
upon the following motions: 

{1) "Motion of Defendant District of Columbia 
to Dismiss the Complaint", served on May 13, 1969; 

{2) “Motion of Defendant, D. C. Transit 
System, Inc., to Dismiss for Failure to State a 
Claim upon which Relief can be Granted and/or for 
Lack of Jurisdiction over the Subject Matter", 
served on May 15, 1969; 
5 (3) "Motion to Dismiss” served by Washington 
Metropolitan Area Transit Commission on May 15, 
1969; and 

(4) "Motion to Dismiss" served by Division 
689, Amalgamated Transit Union, AFL-CIO, George W. 
Apperson, Sidney H. Gardner and Walter Bierwagen 


on May 26, 1969, 


And the Court having examined the complaint and 
the above-described motions herein and having heard the 
arguments of counsel in support of and in opposition to 


said motions and being otherwise fully advised in the pre- 


mises; 


And it appearing that the complaint herein fails 


to state a claim upon which relief can be granted against 
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any of the parties named in the complaint; and it further 
appearing that plaintiffs failed to file or serve a State- 
ment of Opposing Points and Authorities within the period 
prescribed in Rule 9(b) of the General Rules of this Court 
or at any time; 

And it appearing that neither J. Godfrey Butler, 
Samuel 0. Hatfield or Harry T. Smith, all designated in 
the complaint as "Other Necessary Parties, Plaintiffs or 
Defendants", has been served with the summons or complaint 
or appeared herein; 

IT IS HEREBY ORDERED that said motions to dismiss 
be, and the same hereby are, granted, and it is 

FURTHER ORDERED that the complaint and each and 
every claim and cause of action asserted therein be, and 
the same hereby are, dismissed, and it is 

FURTHER ORDERED that plaintiffs be taxed with the 


costs of this action, for which execution may be issued. 


ORDERED this [67 Say of October, 1969. 


ENTER: 


John J. Sirica 
United States District Judge 


1S 


NOTICE OF APPEAL Fs 
Notice is hereby given that the Democratic Central Committee of the 
trict of Columbia, Bruce Terris, Metropolitan Citizens Advisory Council, 
larence Wolrich, Emergency Committee for the Transportation Crisis, 
eginald H. Booker, Sammie A. Abbott, Dia Bullock, John P. Carter, Charles 
‘I. Cassell, Linwood Chatman, Matthew K. Clarke, Joe L. Gipson, Hubert 
Wr Leckie, Frank Speltz, George E. Storey, Chauncey Thomas, William A. 
endt, Johnie -Wilson, plaintiffs in the above-entitled action, hereby appeal 
the United States Court of Appeals for the District of Columbia Circuit from 


e order dismissing the complaint entered herein the / 6 day of 


r, 1969. 


Brief For Defendant-Appellee 
D. C. Transit System, Inc. 


—_————————————————— aor 


IN THE 


UNITED STATES COURT OF APPEALS 


For The District of Columbia Circuit 


No. 23,795 


THE DEMOCRATIC CENTRAL COMMITTEE OF THE: DISTRICT OF COLUM- 
BIA, BRUCE TERRIS, METROPOLITAN CITIZENS ADVISORY COUNCIL, 
CLARENCE WOLRICH, EMERGENCY COMMITTEE ON THE TRANS- 
PORTATION CRISIS, REGINALD H. BOOKER, SAMMIE A. ABBOTT, 
ILIA: BULLOCK, JOHN P. CARTER, CHARLES I. CASSELL, LINWOOD 
CHATMAN, MATTHEW K. CLARKE, JOE L. GIPSON, HUBERT W. 
LECKIE, FRANK SPELTZ, GEORGE E. STOREY, CHAUNCEY THOMAS, 

(WILLIAM A. WENDT, JOHNIE WILSON, Plaintiff-Appellants 
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TRICT OF COLUMBIA, Other Necessary 
or Defendants Appellees 


Appeal From Judgment of the United States District Court 


for the District of Columbia 
» 


‘ els 
United States Court of Appea HARVEY M. SPEAR 


for the District. of MANUEL J. DAVIS 


Attorneys for Defendant-Appellee 
FUER JUN 23 1970 D. C. Transit System, Inc. 
1420. New York’ Avenue, N.W. 


; Washington, D. C. 20005 
Nother Yenlunns chen 
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The Complaint Was Properly Dismissed 
Because the Court Below Lacked 
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A. The Court Below Lacked Jurisdiction 
Over Issues Presented Herein Which 
This Court Had Remanded To The 
Exclusive Jurisdiction Of The 
COMMESSLONM eletekebe el eisteimtefelotetelolicioleieimi-eleieioieiere 


The Court Below Lacked Jurisdiction 
Over The Subject Matter Of This Action 
Because The Compact Divests The Court 
Below Of Such Jurisdiction ...........--- 


Plaintiff-Appellants Failed to State a 
Claim in the Complaint Upon Which 
Relief Can be Granted ........ 


A. The Complaint Failed To Allege Adequate | 
Grounds For The Appointment Of A 
Statutory Receiver 


The Complaint Failed To Allecge Adequate 
Grounds For The Appointment Of An 
Equity Receiver 
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*Statutes principally relied upon. 


COUNTERSTATEMENT OF 
PRESENTED FOR =f 

In the opinion of defendant-appellee 
System, Inc. ("Transit"), the issues presented 

1. Whether the Court below properly 
complaint for lack of jurisdiction over the subject matter 
of the allegations of the complaint. 

2. Whether the Court below properly dismissed the 
complaint, which sought the appointment of a receiver for 
Transit, for failure to allege any adequate crounds for 
appointment of a statutory or equity receiver or for inter- 
ference by the Court below in proceedings then pending be- 
fore the Washington Metropolitan Area Transit Commission 
("Commission") or any reason to show that any benefit would 
result from such appointment. 

3. Whether the Court below properly dismissed the 
complaint following the failure of plaintiff-appellants to 
file or serve a statement of points and authorities in op- 


position to Transit's motion to dismiss within the period 


prescribed by Rule 9(b) of the General Rules of the Court 


below or at any time. 


The present appeal was not previously before this 


Comission 


Ose 2022 


apoe 


by the Commission 


3s 
. 
wtw 
yout 


3+” 
wy spe 


n~ 
uy a 
ww 


o' wns 


th bh 
femme) 
wa 
> «D 
ry 
21 


eon ae 


iw 


um wet 
yreu W 


wd om 
wy 
wae 
re be 
wD 


4 (D0 1 fy 


aot 
~ 


Q 0 
3) 
tg W NAQ 


wid 


Oa 


Op cto 
‘ 
< 


wns 
yy < 


apety dad 


thet OS POR 
Kp OonHOW 


ORK VM: 


~ 


> 


Bw 
i} 
+N 
an: 


ct yy ct O 


anno 


ous 


3 
35 
OUP: 


tio Dr AN 
JIN 


ru oO 
wo 


wow 


v 'd 


ry 
“}oct 
“BaoN 


A 
@ O ct 
3 


als from Commission orders 


~o 
ASE 


which Gismissed the complaint 


had sought the appointment of 


laintiff-appellants were credi- 


sit was insolvent. 


s basea@ their 


contention 


this Court had remanded 
(1) 
for a 


£ whether Transit had 


on Metropolitan 


- 1081 (1969) 
try of the Order, 
its Order #981 in the above- 
iring that a net amount of 
Transit to the court-ordered 
irsuant to this Court's decision 
ic Utilities Commission, 318 F.2d 
Cir. 1963). Significantly, 
21 does not require any payment by 
laintiff-appellants nor to any 
to represent. Transit and cer- 
filed appeals in this Court 
Order #981. 


received returns in excess of the amount authorized by this 


Court for the periods in question and, if Trans 
ceived such excess returns, how Transit should m 
tution of such excess to the special ce ie a reserve 
maintained for the benefit of transit Sean 

2. On April 26, 1968 and November 1, 1968 cer- 
tain of the plaintiff-appellants in this action filed with 


(3) 
this Court petitions for review of Commission orders on 


the ground, among others, that the Commission had allowed 


Transit excessive rates of return during the applicable 
periods. These proceedings are pending before this Court. 
They had not been briefed at the time the Order was signed, 
and they have since been briefed and scheduled for. argument 


in this Court on June 23, 1970. 


Bebchick v. Public Utilities Commission, 318 F.24 
I87, 203-204 (D. C. Cir. 1963). 


Democratic Central Committee of the District of 


Columbia, et al. v. Washington Metropolitan Area 
Transit Commission, Civ. No. 21,865 (D. C. Cir., 


Wise Se : 
filed April 26, 1968) ("No. 21,865"), and Democratic 
Central Committee of the District of Columbia v. 


Washington Metropolitan Area Transit Commission, Civ. 
No. 22,450 (D. C. Cir., filed November 1, 1968) 


("No. 22,450"). 


illion" which plaintiff- 


be available to Transit 


the various subjects of the above- 
proper applica- 
litigated before 


before this 


-appellants do not claim any interest 


icult to see any relevancy to their 


based their contention that 
round that Transit had alleg- 


to employee pension plans and 
(4) 


it served upon plaintiff- 
to Gismiss the complaint to- 


Memorandum in support of its motion. 


ts motion to dismiss, Transit demurred 


¢ complaint was served and filed a 
dispute was ing between Transit and Division 689 
of the Amalgamated Transit Union AFL-CIO before the 
National Labor Relations Board respecting such pay~ 
ments. D. C. Transit System, Inc. and Local 689, 
amalgamated Transit Union, No. 5-CA-4360 (N-L.R.B., 
filed April ll, 1969). Since that time, the dispute 
has been resolved and Transit has made payments to 
these funds acceptable to Division 639. 


to the above-described allegations of plaintiff-appellants 
even though Transit (a) disagreed that there would be any 
necessity of crediting any amount to the special court- 
ordered reserve after the redeterminations directed by this 
Court were made as to prior years, and (b) disagreed that 


Transit was insolvent or even remotely near insolvency. 


Plaintiff-appellants failed to serve or file any statement 


of opposing points and authorities and on October 7, 1969, 
more than four months after Transit's motion to dismiss had 
been served and filed, the Court below heard argument on 


the motion and on October 16, 1969 signed the Order. 


F ARGUMENT 


urt below oroperly dismissed the com- 
isdiction over the subject 
this action Ea } resented in the 


was then the subject matter ei n issue re- 
the exclusive determination of the 
then pending before this Court and 


janes 


this Court have exclusive 


Compact (Public Law 86-794, 
Section 1410 (1961 ed.), 
ompact"), the Court below is specifically 
ion to hear the issues presented by 
complaint. 
complaint sought only the appointment of 
failed to allege adequate grounds 
ither a statutory or an eguity re- 


relevant provisions of the District of Columbia 


Code provide i receivers only at the in- 


stance of judgment i eking to dissolve a corpora- 
tion or as relief ancillary to other relief, such as attach- 
ment. Neither such circumstance exists in the present ac- 
tion. The extraordinary remedy of appointment of an equity 


receiver cannot be granted simply because a corporation is 


insolvent, and the complaint alleged no other appropriate 


grounds for appointing an equity receiver. Moreover, plain- 


tiff-appellants are neither stockholders nor creditors of 


Transit to whom Transit is required to make any payment. 
Under these circumstances, an equity receiver cannot be 
appointed. 

Entertainment of this action would have improperly 
interfered in the proceedings then pending before the Com- 
mission. The action of the Court below in dismissing the 
complaint was particularly appropriate due to the failure of 
the complaint to establish that any benefit would result 
from the appointment of a receiver. 

III. Rule 9(b) of the rules of the Court below 
provides that a party opposing a motion must serve and file 
a statement of opposing points and authorities within five 
days after the service and filing of the moving party's 
statement of points and authorities and further provides 
that failure to file within the prescribed time authorizes 
the Court to treat the motion as conceded. Although more 
than four months passed between the time that Transit served 
and filed its statement of points and authorities in support 
of its motion to dismiss and the time that the motion was 


heard by the Court below, plaintiff-appellants failed to 
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- of opposing points and authori 


@ the complaint 


this action. } t below lacked 
the following reasons: 


(A) Pursuant 
issues presented aeeee 
fore the Commission 
of Nos. 20,200, 20,201 and 
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over such issues; 
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(B) Jurisdiction over the subject 
of an action such as this is exclusively wi 
the original jurisdiction of the Commission 
the exclusive appellate jurisdiction of this 
Court pursuant to the Compact which specifically 
divests the Court below of such jurisdiction. 


The Court Below Lacked Jurisd 
Issues Presented Herein Which 
Had Remanded To The Exclusive 
Of The Commission. 


This Court by its orders in the Williams Case 


had specifically remanded to the exclusive jurisdiction of 


the Commission the issue of whether or not Transit must 
make restitution to the court-ordered reserve, and, if it 


must, the amount thereof. Those orders specifically state 
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Section 518 of Title 16 of the Code permits the appointment 

of a receiver, under certain circumstances, in connection 

with an attachment under Section 501 of that Title. Plaintiff- 
appellants, however, have not alleged grounds which would 
permit the Court below to appoint a receiver under either of 
the foregoing sections because plaintiff-appellants were 
neither seeking to dissolve Transit nor were they seeking to~ 
attach Transit's assets. The complaint, therefore, failed 

to state a claim in the complaint on which the Court below 
could have appointed a statutory receiver. 


B. The Complaint Failed To Allege Adequate 
Grounds For The Appointment Of An 


Equity Receiver. 


Receivership is an extraordinary remedy. 
be resorted to only as a last desperate measure when all 


others have failed, and then only under the most compelling 


circumstances. As stated in Miller v. Van Schaick, 6 F. 


Supp. 633, 636 (S.D.N.¥. 1934): 


"A receivership is perhaps the most 
drastic interlocutory remedy which a court 
of equity has power to grant, and this 
power should be sparingly exercised. The 
granting of a receivership is purely dis- 
cretivnary, and it should not be granted 
over the opposition of a defendant except 
in the clearest possible case, and here 
the plaintiff's case for such relief cer- 
tainly falls far short of that requirement." 


one of the 
waich l i the extreme 
Third Circuit 


Wall Paper 


eguity receiver will be appointed. An 
t be appointed unless such appoint- 
tal to other relief which the court may grant. 
Maryvland Casualty Co., 312 U.S. 377, 61 Sup. Ct. 
299 (1941). Similarly, a court will not ever 
guity receiver simply because a corporation is 
don v. Ominsky, 294 U.S. 186, 79 L.Ed. 848, 
(1935). Moreover, the courts have con- 
only stockholders and creditors whose 


claims have } uced to a judgment definite in amount 


can reguest the appointment of an equity receiver. Shapiro 


v. Wilgus, 287 U.S. 3248, 77 L-Ed. 355, 53 Sup. Ct. 142 (1932). 


It is apparent from the complaint that plaintiff- 


appellants cannot show adequate grounds for the appointment 
of an equity receiver. Plaintiff-appellants did not request 
the appointment of a receiver as an incident to any other 
relief. Plaintiff-appellants' erroneous contention that 
Transit is insolvent would be irrelevant even if true. 
Plaintiff-appellants are not creditors with a claim which 

nas been reduced to a judgment definite in amount. Plaintiff- 
appellants therefore have failed to state adequate grounds 

for the appointment of an equity receiver. 


ake An Equity Receiver Cannot Be Appointed 
In This Action Because Such Relief Is 


. Not Incidental To Any Other Relief. 


It is well established that the power to appoint 
an equity receiver is limited to situations where such ap- 


pointment is incidental to other relief which the court may 


grant. As stated in Touchett v. American Telephone and 


Telegraph Co., 71 F. Supp. 671, 672 (E.D. Wis. 1947): 


"It is fundamental that a receivership 
cannot be the primary object of litiga- 
tion. It is not an end in itself. Gordon 
v. Washington, 295 U.S. 30, 55 S. Ct. 

584, 79 L.Ed. 1282. The jurisdiction of 

a court of equity to appoint a receiver for 
a corporation can be invoked only as an 
exercise of power ancillary to the prin- 
cipal relief sought." 
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itself is not sufficient 
eguity receiver. Gordon 
appointment of an equity 
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basis of the insolvency of a 


al Bankruptcy Act (such as the number of creditors 
technical reguirements) would circumvent and 


and intent of the Federal Bankruptcy 


Cyclopedia of Corporations, Vol. 16 
Section 7712 (1962). 


(Receivers) 
The only ground asserted in the complaint for the 
appointment of a receiver was the erroneous allegation that 


Transit was insolvent. But even if the allegation were true, 


as an equity receiver cannot be appointed solely on that 
basis, the complaint failed to state adequate grounds for 
such an appointment. 

It should be noted that despite plaintiff-appellants' 
allegation to the contrary Transit is not insolvent. The only 
basis for that allegation stated in the complaint is that 
Transit had failed to make monthly payments to employee 
pension plans and health and welfare funds since August, 1968 
(see paragraph 10 of the complaint). Transit had refused to 
make those payments not because it had been unable to do so 
but simply because it had been involved in a Gispute with 
Division 689 of the Amalgamated Transit Union, AFL-CIO. 2 
the time that Transit served and filed its motion to Gismiss 
herein, that matter was before the National Labor Relations 
Board, D. C. Transit System, Inc. and Local 689, Amalgamated 
Transit Union, No. 5-CA-4360 (N.L.R.B., filed April 11, 1969), 
and as such, was within the exclusive jurisdiction of the Board 
and not subject to the jurisdiction of this Court. Labor- 


Management Relations Act, 1947, 29 U.S.C. §160. Since that 


time, the dispute has been settled and payment acceptable to 


Division 689 has been made. 


3. An Equity Receiver Cannot Be Appointed 
At The Instance Of One Who Is Neither 
A Stockholder Nor A Creditor Of A 
Corporation Whose Claim Has Been Reduced 
To A Judgment Definite In Amount. 


One who is not either a stockholder or a creditor 


in amount 
a } f v to appoint. 
a corporation. See 


16 (Receivers) 


aié not allege that they are 


ugh they do claim to be 


Case (see paragraphs 4 through 8 


fact is not "judgment 
those orders if their erroneous 


the special 


proved to be true. Those orders 


owes plaintiff-appellants a defi- 
establish standards for the deter- 
return Transit could earn, direct 
mmission to conduct further proceedings to determine 
Transit collected amounts in excess thereof, and, if 
ansit to make restitution of such amounts 
in or making non-cash credits to the court- 


415 F.2a at 976. Although the Commission 


r #981 that Transit collected amounts in 


excess of the amounts permitted by this Court's orders, 
the amounts are substantially less than plaintiff-appel 
alleged in their complaint, and the Commission's 
are presently the subject of an appeal. Moreover, 
the Commission's findings are sustained, restitution 
be made by a non-cash credit to the court-ordered reserv 
and not to plaintiff-appellants or the class plaintiff- 
appellants allegedly represent. To the extent that T 
is required to make a restitution to the court-orde 
reserve, the Commission has absolute discretion on 
and for what purposes charges are to be made to such res 
It is clear that Transit will not and does not 

a judgment debt to plaintiff-appellants or to any 
whom they purport to represent. Plaintiff-appe 
fore, cannot be characterized as judgment 
Transit, and they therefore lack standing 
action. 

Plaintiff-Appellants Have Failed 


Any Grounds For The Appointment Of An uity 
Receiver. 


8 


Plaintiff-appellants rely solely upon 
Thoroughgood v. Georgetown Water Co., 9 Del. Ch. 


Atl. 720 (1910); 9 Del. Ch. 330, 82 Atl. 689 (1912) 


Virginia Petroleum Jobbers Association v. Federal Power 


case, supra, this 
an injunction staying a pro- 
until this Court 
ner's appeal from a Commission order 
to intervene in that proceeding. In 
al, plaintiff-appellants 


hout stating any reason to consider it 


the Thoroughgood case, supra, in which the 
are Court of Chancery eventually appointed a receiver 
very limited powers of a water company, the complainant, 
in the present action, was a 
stockholder and bondholder of the water company. In that 
case the Delaware Chancellor specifically repudiated the 


argument now asserted in the present action by plaintiff- 


appellants respecting their standing to bring the present 


action. The Delaware Chancellor held in the Thoroughgood 


case that a mere bondholder has no standing to seek a re- 
ceiver because his rights are derived through a trustee. 


The Delaware Chancellor stated: 


"As bondholder he has no standing, 
for he has no direct lien* * *" 
9 Del. Ch. at 89, 77 Atl. at 723. 


In the present action, plaintiff-appellants' standing to 


seek a receiver is even more remote; they have no fixed 
rights at all against Transit. Thus, under the reasoning 
of the Thoroughgood case and for the reasons set forth more 
fully in subsection 3 of this point, supra, plaintiff- 
appellants have no standing to seek the appointment of 
equity receiver. 

Moreover, the Chancellor in the Thoroughgood ° 
case specifically held, in accordance with the argument 
set forth in subsection 2 of this point, that 

"* * * mere insolvency is not a sufficient 
ground to give jurisdiction to the Court 
of Chancery to appoint a receiver of a 
corporation for public improvement wow Ws 
9 Del. Ch. at 89, 77 Atl. at 722. 

In the second decision in the Thoroughgood case, 
the Delaware Chancellor appointed a receiver with very limited 
powers, but only because the complainant established that 
the officers of the company had abandoned the company and 
that the company's facilities had deteriorated to the point 
that the continuation of the public service provided by the 
company was in imminent jeopardy. Commenting on the Thoroughgood 
case, while sustaining a demurrer to a bill in equity seeking 


appointment of a receiver, a successor Delaware Chancellor 


-21- 


circumstances under which an equity 
follows: 


At [to appoint a receiver] 
great caution, and 
eal imminent danger of 
annot be otherwise pre- 
aa (eit tations omitted]. In other words, 
a 1e beneficial purpose must be clearly 
served thereby [citation omitted]. Nor will 
a court of equity appoint a receiver to wind 
a corporation because of mere errors of 
nt in business management. Lichens Co. 
candard Commercial Tobacco Co., 28 Del. 
220, 227, 40 A.2a 447, 452 (1944). 


&'O 
ren 


Mme 


"i 


ASU 
ve 


. 
. 
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the complaint in tne present action does not 
meet the recuirements for a complaint in an action to appoint 
a receiver specified in the Thoroughgood case, the Court 
below properly dismissed the complaint. 
C. The Court Below Properly Refused to Interfere 
In The Proceedings Pending sefore Tne Commission 


Because The Complaint Failed To State Any 
Reason To Do so. 


BSE EE ———————_—— SSS oo 
Tae Court below properly dismissed the proceedings 
below on the well-established ground that the Federal Courts 
will not interfere with pending administrative proceedings. 
Eccles v. Peoples Bank of Lakewood Village, Cal., 68 Sup. Ct. 
641, 333 U.S. 426, 92 L.Ed. 784, rehearing denied, 68 Sup. Ct. 


900, 333 U.S. 877, 92 L.Ed. 1153 (1948); Aircraft & Diesel 


Equipment Corp. v. Hirscn, 67 Sup. Ct. 1493, 331 U.S. 752, 91 


L.Ed. 1796 (1947); S.S-W., Inc. Vv. Air Transport Ass'n of 
America, 191 F.2d 658 (D.C. Cir. 1951), cert. denied, 72 Sup. 


Ct. 1049, 343 U.S. 955, 96 L.Ed. 1355 (1952); Sperry and 
Hutchinson Company v. Federal Trade Commission, supre. 
As stated in the Sperry and Hutchinson Company case, 
"Interference witn the conduct of pro- 
ceedings before an administrative 
agency, through the equity powers of 
the court, as distinguished from super- 
vision and control by direct review, 
has long been the exception rather than 
the rule." 256 F. Supp. at 140. 
As stated previously, the issues presented to the 
Court below by this action were then sub judice before the 
Commission. The complaint did not allege that the Commission 
would not, or aid not, properly perform the mandate of this 
Court, nor was there then any reason to assume that it would 
not do so. Plaintiff-appellants did not, in fact, allege any 
reasons for the Court below to disregard its traditional 
reluctance to interfere in administrative proceedings. The 
Court below, therefore, properly refused to entertain this 
action. 
A Receiver Will Not Be Appointed Because 
Plaintiff-Appellants Cannot Show That A 
Benefit Will Result. 


Plaintiff-appellants having failed to show that 


benefits would result from the appointment of a receiver, the 


wo >} 
We Re Re 


r, that both creditors 
have suffered ir- 
of a receiver. A re- 


unfamiliar wit! I ions of Transit, would 


been unable t i s efficiently as it 


have suffered 
of creditors 
esultant decline in revenues. 


its hand to such an inequit- 


IItI 


THE COURT BELOW PROPERLY DISMISSED 

THE COMPLAINT UPON PLAINTIFF-APPELLANTS' 

FAILURE TO FILE A STATEMENT OF POINTS 

AND AUTHORITIES IN OPPOSITION TO TRANSIT'S 
MOTION TO DISMISS. 


Although more than four months transpired between 


Transit's service and filing of its motion to dismiss the 
complaint and the hearing of that motion, plaintiff-appellants 
filed no statement of points and authorities in opposition to 
Transit's motion. Rule 9(b) of the rules of the Court below 
provides in relevant part: 

"A statement of opposing points and 

authorities shall be similarly filed, 

noted and served within five days [after 

the moving party files and serves its 

statement of points and authorities] or 

such further time as the Court may grant. 

If not filed within the prescribed time 

the Court may treat the motion as con- 

ceded." 
Thus, the published rules of the Court below authorized that 
Court to treat Transit's motion as conceded and to dismiss 
the complaint on the sole ground of plaintiff-appellants' 
failure to file their statement of opposing points and 
authorities. Cf. Dickinson Supply, Inc. v. Montana-Dakota 
Utilities Co., 423 F.2d 106 (8th Cir. 1970) (sustaining 
enforcement of a District Court rule providing for waiver of 


costs unless taxed within ten days after notice of entry of 


judgment. ) 


is respectfully 


Respectfully submitted, 


SPEAR 
DAVIS 
eys for Defendant-Appellee 
Transit System, Inc. 
N.W. 
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IN THE 


United States Court of Appeals 


For THE Districr or CotUmeBia CircuiT 
No, 23,795 


THe Democratic CENTRAL COMMITTEE OF THE District oF COLUM- 
BIA, BRUCE TERRIS, METROPOLITAN CITIZENS ADVISORY CoUNCIL, 
CLARENCE WOLRICH, EMERGENCY COMMITTEE ON THE TRANS- 
PORTATION CRISIS REGINALD H. BooKER, SaMMIE A. ABBOTT, 
Inia BULLOCK, Joun P. CarTER, CHARLES I. CasSELL, Linwoop 
CHATMAN, MATTHEW K. CLARKE, JoE L. Gipson, Huserr W. 
LECKIE, FRANK SPELTZ, GEORGE E. Storey, CHAUNCEY THOMAS, 
Wiuiam A, WENDT, JOHNIE WILSON, Plaintiff-Appellants 

v. 

D. C. Transrr System, Inc., Defendant-Appellee 

Division 689, AMALGAMATED Transir Union, AFL-CIO, GrorcEe 
W. Apperson, SipNEY H. GARDNER, WALTER BIERWAGEN, J. 
Goprrey BUTLER, SAMUEL O. HATFIELD, Harry T. Sirs, 
WASHINGTON METROPOLITAN AREA TRANsIT ComMISsION, Dis- 
TRICT OF CotumBIA, Other Necessary Parties Plaintiffs or De- 
fendants Appellees 


Appeal From Judgment of the United States District Court 
for the District of Columbia 


Brief For Appellees 
Division 689, ATU. George W. Apperson 
and Walter Bierwagen 


COUNTER STATEMENT OF ISSUES PRESENTED 
FOR REVIEW 


1. Does the complaint state a claim upon which relief 
can be granted against Division 689, Amalgamated Transit 
Union, AFL-CIO (Union), George W. Apperson and 
Walter Bierwagen (Union Trustees) ? 


2. Did the District Court err in dismissing the complaint 
following the failure of  plaintiff-appellant (‘*D. C. 
Democratic Comm.’’ or ‘‘Committee’’ to file or serve a 


2 
statement of opposing points and authorities within the 
period prescribed in Rule 9(b) of the General Rules of that 
Court or at any time? 


COUNTER STATEMENT OF THE CASE 


The D. C. Democratic Comm. joined the Union and Union 
Trustees‘ as ‘‘other necessary parties, plaintiffs or defend- 
ants’” upon the allegation: 


“Defendant D. C. Transit ... has failed to make 
monthly payments to employee pension plans and 
Health and Welfare funds since August, 1968, and has 
failed to pay over monies withheld by payroll deduc- 
tions from its employees’ wages since February of 1969. 
Its present indebtedness to such funds is in excess of 
$1.6 million as will more fully appear in Civil Action 
No. 934-69, titled Division 689, Amalgamated Transit 
Tnion, AFL-CIO, et al. v. D. C. Transit System, Inc., 
et al. filed in this court [U.S. District Court, District 
of Columbia] April 11, 1969.’’ 


Complaint, Paragraph 10, Jt. App. 5-6 


On January 27, 1970, the complaint and counterclaims 
in the aforementioned Civil Action No. 934-69 were dis- 
missed by order of the Court below. <A copy of that Order 
is attached to the Union’s Motion to Dismiss Appeal here- 
tofore filed. The Union there requested that this Court 
take judicial notice of the District Court’s action. That 
request is here renewed. 


The Union and the Union Trustees moved below to 
dismiss the Complaint for failure to state a claim upon 
which relief can be granted and duly served a Memorandum 
of Points and Authorities in support of the motion. The 
D. C. Democratic Comm. did not serve a Statement of 
Opposing Points and Authorities within the period pre- 
scribed in Rule 9(b) of the General Rules of the court 
below. 


2Sidney H. Gardner was joined among ‘‘other necessary partics, plain- 
tiffs or defendants’’ in the complaint. After the order of the court below, 
Mr. Gardner died. No successor has yet qualified to his position as a Union 
Trustee. 


3 
SUMMARY OF ARGUMENT 


. The Complaint fails to state a claim against the Union 
and Union Trustees or any of them; there are not facts 
sufficient to make a good claim. 


. The D. C. Democratic Comm. conceded the motion to 
dismiss filed below by failure to file a statement of 
opposing points and authorities within the period 
prescribed in Rule 9(b) of the General Rules of the 
District Court. 


ARGUMENT 


L The Complaint is without merit as against the Union and 
the Union Trustees because there are not alleged facts 
sufficient to make a good claim against them. 


A. This is not a suit, directly or indirectly against the 
Union or Union Trustees. No relief is asked from them 
and there is no prospect that any will, or can be, granted on 
the basis of this Complaint which will bind them or any of 
them. 


B. Those facts alleged by the D.C. Democratic Committee 
which are sufficient to state a claim are already being or 
have been litigated. The underlying claims asserted by the 
Committee against other parties are now each, or have 
been, the allegations of the Complaint make clear, before 
the Courts. (Complaint, paragraphs 4, 5, 6, 7, Jt. App. 
pp. 3-5) If asa result of such claims, the aid of a receiver 
is required to conserve or collect assets or otherwise ad- 
minister the transit system in the public interest, the aid 
of the Court before which such claim is now being pursued 
will no doubt be available. The Union and Union Trustees 
are not now parties to such suits; it could not be any more 
clear that their presence is not necessary to a complete 
adjudication of the controversy. If in such litigation an 
issue does develop which necessitates joining the Union 
and Union Trustees, or any of them, the Committee will 
then have adequate opportunity to seek joinder. Conley 
v. Gibson, 355 U.S. 41 (1957) As against the Union and 


+ 


Union Trustees, the Complaint specifically refers to 
Division 689, Amalgamated Transit Union, AFL-CIO, et al. 
v. D.C. Transit System, Inc., et al., Civil Action No. 934-69, 
U.S. District Court, District of Columbia. (Complaint, 
paragraph 10, Jt. App. pp. 5-6) The issues in that action 
have been resolved. 


C. The Union and Union Trustees are neither indispen- 
sable nor necessary parties. They were joined for the stated 
alternative reasons: ‘‘either because they should have 
joined as Plaintiffs and refused to do so, or their presence 
before the Court is or may be necessary if complete relief 
is to be afforded to other parties.’ (Complaint, paragraph 
3, Jt. App. pp. 2-3) Such bald assertions of unsupported 
conclusions of fact, mixed fact and law, arguments, in- 
ferences and legal conclusions do not make a cause of action. 


It is important to note that the D. C. Democratic Com- 
mittee’s argument on appeal here does not address itself 
to this question at all. The sole reference to this question 


appears in the ‘‘Summary of Argument.’’ (Brief, page 5) 
That the Committee’s reliance there on Rule 19, Fed. R. 
Civ. P. and 3A Moore’s Federal Practice, {1 19.05, 19.06, 
is misplaced, has been many times made clear. Thus, 


‘‘The courts have continuously distinguished necessary 
or proper parties from those which are said to be 
indispensable. Proper parties are those who have an 
interest in the subject matter which may be con- 
veniently settled in the suit, but whose presence is not 
essential to the determination of the controversy 
between the immediate litigants. Necessary parties are 
sometimes said to be those within the jurisdiction of 
the court whose presence is necessary to a complete 
adjudication of the controversy, but whose interests 
are separable and of such a nature that the court may 
proceed to final judgment in their absence without 
adversely affecting them.’’ Dunham v. Robertson, 198 
F.2d 316, 319 (CA 10, 1952) 


Rule 19(a) makes absolutely clear when other than an 
indispensable party must be joined because joinder is 
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needed for adjudication. The Committee has not, indeed 
could not, assert to this Court or to the Court below either 
that (1) in the absence of Union and Union Trustees or 
any of them complete relief cannot be accorded among 
those already parties; or (2) Union and Union Trustees 
or any of them claim an interest relating to the cause and 
are so situated that disposition of the cause in their absence 
or in the absence of any one of them may 
(i) as a practical matter impair or impede his or 
their ability to protect that interest, or 
(ii) leave any party subject to a substantial risk of 
incurring double, multiple, or otherwise incon- 
sistent obligations by reason of the claimed 
interest. 


The facts have not been alleged, indeed do not exist, on 
the basis of which to support a claim against the Union and 
Union Trustees, or any of them, in this case. 


Il. The Union’s motion to dismiss was conceded below by 
D. C. Democratic Committee. 


Rule 9(b) of the General Rules of the District Court 
provides: 


““(b) Porxts anp Avtuorities; Entry or Motion, Etc.: 
Farture To Fire Opposinc Points anp AUTHOR- 
IT1ES; OraL HEARINGS. 


With each motion there shall be filed and served a 
separate paper stating the specific points of law and 
authorities to support the motion, including a concise 
statement of material facts. Such statement shall be 
additional to a statement of grounds in the motion 
itself, and shall be entered on the docket but shall not 
be a part of the record. The moving party shall enter 
the motion and the fact of filing the statement on a 
card provided by the Clerk. A statement of opposing 
points and authorities shall be similarly filed, noted 
and served within five days or such further time as the 
Court may grant. If not filed within the prescribed 
time the Court may treat the motion as conceded. Ifa 
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statement in opposition is filed the motion shall be 
treated as submitted unless an oral hearing is granted 
by the Judge or Pretrial Examiner.’’ (Emphasis 
added) 

The brief on appeal has ignored the reliance by the Court 
below on the Committee’s concession of the Union’s motion 
to dismiss. The Court below had discretion, and exercised 
it, to consider the failure to file as a concession of the 
motion to dismiss. 

The Committee did not argue below, and does not argue 
here, that the required staternment was filed or that the 
Committee was for some reason excused from filing. The 
exercise of the discretion vested in the Court below should 
not be disturbed. 


Il The existence of an admitted significant public interest 
in local mass transit does not cure the defects in the 
Complaint alleging that a claim exists against the Union 
and Union Trustees for which relief can be granted. 


There is no challenge that there is a public interest in 
local mass transit in the Washington Metropolitan area. 
Indeed, the Congress and the legislatures of Maryland and 
Virginia recognized that interest in the enactment of the 
Washington Metropolitan Area Transit Regulation Com- 
pact, 74 Stat. 1031 (1960) (‘‘Compact’’) and in the creation 
of the Washington Metropolitan Area Transit Commission 
(‘**Commission’’). Sections 5 and 6, Article XII of the 
Compact vest in the Commission the power to prescribe 
fares, regulations and practices. As this Court has 
recognized, ‘‘*the Commission’s primary raison d’etre is 
furtherance of the public interest.’’? (Yohalem v. WM ATC, 
No. 22865, decided May 11, 1970, slip opinion, page 9). It 
is immediately apparent that here, significantly unlike 
Thoroughgood v. Georgetown Water Co., 9 Del. Ch. 330, 
82 A. 689 (1910), upon which D. C. Democratic Committee 
principally relies, there is an Agency charged with 
furtherance of the public interest. The additional justifica- 
tion which the Chancellor found in Thoroughgood to justify 
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the admittedly extraordinary, and unusual remedy of 
appointment of a receiver (except as ancillary to other 
relief) cannot here be present. 


This Court has had occasion to refer to the extraordinary 
nature of the appointment of a receiver under broad equity 
powers and its limitations to cases where the petitioner 
is otherwise helpless. National Benefit Life Insurance Co. 
vy. Shaw-Walker, 71 App. D.C. 276, 111 F. 2d 497 (1940), 
cert. den. 311 U.S. 673 (1940). That case is admittedly 
distinguishable on its facts, as is Thoroughgood. 


CONCLUSION 


Union and Union Trustees respectfully submit that if the 
aid of a receiver is required as ancillary to a pending suit 
to aid in recovering sums due the D. C. Democratic Com- 
mittee or the class it purports to represent, such relief is 
available in such suit. If, on the other hand, the Committee 
is dissatisfied with the supervision of transit, or the lack 
of it, the Compact provides avenues of judicial review. The 
Union and Union Trustees have rights and obligations 
vis-a-vis Defendant D. C. Transit System, Inc. which arise 
out of the collective bargaining relationship between them, 
and in accordance with which remedies as between them 
may be determined. The Court below properly dismissed 
the cause as against the Union and Union Trustees, and 
the judgment must be affirmed. 
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